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Arising out of 010 No. 63/WS08/ACIHKBI2022-23 f@fa: 01.07.2022 passed by Assistant
Commissioner, CGST, TAR Section, Ahmedabad South

31L\7&-JcbciT cf)'f rWr ~ L!m Name & Address

Appellant

M/s Ghanshyambhai Bhikhabhai Bhaliya
A-304, Anand·Mangal Apartment,
Near Alka Park Stand, Jivraj Park,
Ahmedabad

al{ anfq za 3r#ta an?r a arias orra avar & as g snare#a uR zenfenfa fr4
aa; Tyen 3rf@ranrh at 3ft u garteru cm wg#ar &et

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way.:

Revision application to Government of India:

() #4t4 Uni zrc st@/fr4, 1994 cBI" £:TRY ar Ra sag s m#ii # a i pita er cbl"
'\j'q-tlffi er veg# # sinsfa gr@trur arr4a aeft fa, nd Tl, fcl-ffi li?llcill, m
fan, at if#a,a ta ra, ir f, { fact : 110001 cbl" c#l" fl--~ 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ ~ c#l" mRi # Ga }Rt z4~sr fa# qagrtr zl 3r; #rzra if m
fa41 rarIrz a aw arosrur ii a a nra s; rf if, lfT fcR:Tr %1°-sPII-< lfT ~ ~ m % fcR:Tr
cblx-@11~ B m fcR:Tr 'f{U-S!ltlx "ff 'at ma a ,fau a hr g& & I

(ii) In case of any loss of goods where the toss occur in transit from a factory to a warehouse or to
- another factory or from one warehouse to another during the course of processing of the goods in a
~ use or in storage whether in a factory or in a warehouse. _
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ma a are favat g zn get Raffa m q aTa [a[far #i sqjt zre ova
l=JICi1 LR '3t41a gca # Remi i itmaaa fa4lz zu 7gr i A llTRI a % 1

.5.

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India,

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .

~ '3t41G1 c#l" '3tLIIG1 ~ cB" TTdM a fg uit st af ml at +r{ k at ha srzr
\JJ1" ~ m "C!cf frm1:r cf)" ~a,Rlcb ~/ ~ cf)" mxr uRa at #; u znT ar fclm
anf@fem (i.2) 1998 Irr 1o9 err Rga fhg ·Ty.tl

(c) Credit of any duty allowed to be utilized towards payment of Y-xcise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(4) tu saraa zge (rat) Raraft, 2001 cB" frm1:r 9 siaft faff&e qua in g-8 "tf 0
at 4Rat i, hf 3ma a uR snr hf feta Rh tu fa rt vi r8
am±gr dt att 4fi a arr fr sad fa tar aReq [r rr gr z.ar gr if
cB" ~ tTRf 35-~ "tf ~tTfffif "CJTT cf)"~ cB" ~ cf)" "frri2:f t'r3ITT-6 ~ c#l" >fm 'm" ~-
~I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as pre.~cribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RR4ea 3maaa a mer sf via=a ga ar q) zn sat a zit 1 200/-fr
rat #l erg 3ih se via5 ya arg "GllTcIT mm 10001- c#l" ~ 'TfdM c#l" "\JJTC[ I

The revision application shall be accompanied by a fee of Rs.20"0/- where the amount Q.
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar zpc5, atu grzrca gi ha a an4l#tu +nrzarf@erau # >fm 3f9lc1 :-::::
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) atu qrzyca 3rf@If, 1944 c#l" tTRf 35-m/35-~ cB" ~:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(c!?) i.:.lcffiftifula qR-v\Jct 2 (1) cj) i arg 3ar sraa #6t 3r9ta, a4hat # mu # v# zrea,
a#tu sglza zrcen vi hara 3rat6#tu Inf@raw(Rrec) #st fa 2fr 4fast, 3renarsar«
2"IT, sg,If 44a , 3/rat ,fy, 344alld-3so0o4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.

S·
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public seqtor bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. -·-

(3) zuf? gr 3esa{ pa sr#git at rag 3hr a at rl I silt a frg la #r :r,c=rFl
sqfa int fut ma afeg gr as # zig # f frat ul arfaa fry
zqnferf 34@la mznf@rau pt ya rat atur t va on4 f@zu uar &t
In case of the order covers a number of order-in-Original, fee for e·ach 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rllllllC'lll.~~ 1970 "lf~ ctr~-1 ziaf fetfRa fa; 34r fr
3aaa zu sag zqnfnf Rofu qf@rant an2a i r@la t v 4Rau .6.so h

Q arr1rq green feaz au @tr alRe1
One copy of application or 0.1.0. as the case may be, and the orc!,er of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. '

(5) z ail i«if@er T#ii at [irutaa fuii at sit ft ear 3nrffa fur mar & uit
#tr zca, it Gara grca gi ara ar9Ru =nznf@raw (ruff@fer) mi=r, 1982 #~
er
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

4w ft grca, ta saga yea gi ara 3rgrq nzuf@ran1( Rrec),#
1far4ht a ahasaaniupemand) vi e(Penalty) cpT 10% 1;19~~
3Raf tar«ifs, sf@rear qa am ±o lsu &i(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

0 4la 3ala yeassiasa iafa,mfrgt afara5ti(Duty Demanded)
a. (Section)~ nD ~ aITTffifi xW<T; · · ·
zs farat h#dz 3fez a6tft;
a hr@e2Ree faithu 6a agq au fr.

s usqfsav«if arfhuse q&satslgear, ar8he@fra fg qff aarR@u ·rT
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited; provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the-pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(cxxxix) amount determined under Section 11 D;
(cxl) amount of erroneous Cenvat Credit taken;
(cxli) amount payable under Rule 6 of the Cenvat Credit Rules.

zr an?ra ,Ra ar@le ,frau ksr sz zyers srrares urau Raif@a at atifgg yea»#10%
maruftsihaaus f4a1Ra gtasus? 1o4rarr#lstsfel
a view of above, an appeal against this order shall lie before the Tribunal on payment of

e duty demanded where duty or duty and penalty are in dispute, or penalty, where
lone is in dispute." . ·
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ORDER-IN-APPEAL

The present appeal has been filed by MIs. Ghanshyambhai Bhikhabhai

Bhaliya, A-304, Anand Mangal Apartment, Near Alka Park Stand, Jivraj Park,

Ahmedabad (hereinafter referred to as the "appellant") against Order in

Original No. 63/W808/AC/HKB/2022-23 dated 01.07.2022 [hereinafter referred

to as "impugned order"] passed by the Assistant Commissioner, CGST, TAR

Section, H.Q., Commissionerate ' Ahmedabad South [hereinafter referred to

as "adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant were not

registered with the Service Tax department. They are holding PAN No.

AITPB7131Q. As per the information received from the Income Tax

Department, the appellant had earned income amounting to Rs. 16,43,611/

from services during FY. 2014-15. However, they did not obtain service tax

registration and did not pay service tax on such income from service. The

appellant were called upon to submit documents. However, the appellant failed

to submit the required details/documents. Therefore, the appellant were issued

Show Cause Notice bearing No. CGST/Div

VIII/O&A/TPD/154/AITPB7131Q/2020-21 dated 21.09.2020 wherein it was

proposed to :

a) Demand and recover the service tax amounting to Rs. 2,03,150/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with interest O
under Section 75 of the·Finance Act, 1994.

b) Impose penalty under Sections 77(1), 77(2) and 78. of the Finance Act,

1994.

3. The SCN was adjudicated exparte vide the impugned order wherein :

I. The demand of service tax amounting to Rs. 2,03,150/- was

confirmed along with interest.

II. Penalty amounting to Rs. 10,000/- each was imposed under

Sections 77(1) and 772) of the Finance Act, 1994.
--·
III. Penalty amounting to Rs. 2,03,150/- was imposed under Section 78

of the Finance Act, 1994.

0
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4. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal along with

application for condonation of delay in filing appeal on the following grounds:

1. During the impugned period, they had provided Construction services

which falls under Works Contract Services.

n. They had provided servces to individual for house

enhancement/construction to Bharatbhai Hansrajbhai Mori for 1%t floor

extension, RCC and Plastering, Flooring and Kitchen amounting to Rs.

16,00,000/-. The said service is exempted in terms of Sr.No.l (v) (bb) of

Notification No. 25/2012-ST dated. 20.06.2012:

111. Reliance is placed upon the judgment in the case of Regional Manager,

0 Tobacco Board Vs. Commissioner of C.Ex., Mysore - 2013 (31) STR 673

(Tri.-Bang. Anvil Capital Management (P) Ltd. Vs. Commissioner of

Service Tax, Mumbai - 2010 20) STR 789 (Tri. -Mumbai); Commissioner

of Service Tax, Ahmedabad Vs. Purni Ads. Pvt. Ltd. -2010 (19) STR 242

(Tri.-Ahmd.); Sify Technologies Ltd. Vs. Commissioner of Service Tax,

Chennai - 2009 (16) STR 63 (Tri.-Chennai); Bhogilal Chhagulal & Sons

Vs. Commissioner of Service Tax, Ahmedabad - 2013 (30) STR 62 (Tri.

Ahmd.); Baba Construction Pvt. Ltd. Vs. Commissioner of C. Ex. & ST,

Ghaziabad - 2018 (15) GTL (Tri.·Al); Macro Marvel Projects Ltd. Vs.

Commissioner of Service Tax, Chennai - 2008 (12) STR 603 (Tri. -

0 Chennai).

v. The SCN covers the period from 01.04.2014 to 31.03.2015 and was issued

on 21.09.2020 by invoking the extended period of limitation. The SCN

has baldly alleged suppression of facts. However, they are regularly

filing Income Tax Returns. Extended period cannot be invoked as there

is no suppression, wilful mis-statement on their part.

v. Penalty cannot be imposed under Section 78 of the Finance Act, 1994.

They have demonstrated that they have not suppressed any information

from the department and there was no wilful mis-statement on their

part. The impugned order has not brought any evidence which can

establish that they had suppressed anything from the department.

Hence, the present case is not the case of fraud; suppression, wilful mis-

tatement of facts etc. Hence, penalty under Section 78 cannot be

posed. They are entitled to entertain the belief that their activities

re not taxable. That cannot be treated as suppress1on from the
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department. They rely upon the decision in the case of Steel Cast Ltd.

2011 (21 STR 500 (Guj.).

v. Penalty cannot be imposed under Section 77 of the Finance Act, 1994 as

there is no short payment of service tax. They have been and are under

the bona fide belief that they are not liable to pay service tax. There was

no intent to evade payment of service tax. Therefore, penalty is not

imposable.

1x. Reliance is placed upon the judgment in the case ofHindustan Steel Ltd.

Vs. State of Orissa - AIR 1970 (SC) 253; Kellner Pharmaceuticals Ltd.

Vs. CCE - 1985 (20) ELT 80; Pushpam Pharmaceuticals Company Vs.

CCE - 1995 (78) ELT 401 (SC) and CCE Vs. Chemphar Drugs and

Liniments - 1989 (40) ELT 276 (SC).

x. The issue involved is of interpretation of statutory prov1s1on and

therefore, penalty cannot be imposed. They rely upon the decision in the

case of:- Bharat Wagon &Engg. Co Ltd. Vs. Commissioner of C.Ex.,

Patna (146) ELT 118 (Tri.-Kolkata); Goenka Woolen Mills Ltd Vs.

Commissioner of C.Ex., Shillong - 2001 (185) ELT 873 (Tri.-Kolkata);

Bhilwara Spinners Ltd Vs. Commissioner of C.Ex, Jaipur 2001 (129)

ELT 458 (Tri._Del).

0

5. In the application for condonation of delay, the appellant have submitted

that in the impugned order, it is mentioned that the appeal is to be filed in

APL-O1 whereas the demand was under Service Tax. So, initially there was ()

some confusion regarding the form under which the appeal had to be filed.

6. Personal Hearing in the case was held on 14.02.2023. Shri Vipul

Khandhar, Chartered Accountant, appeared on behalf of appellant for the

hearing. He reiterated the submissions made in application for condonation of

dely. He stated that the appellant are not registered with the department and

they had confusion regarding manner of filing appeal.

7. Personal hearing in the case was held on 16.02.2023. Shri Vipul

Khandhar, Chartered Accountant, appeared for hearing. He reiterated

submissions made in the appeal memorandum. He also submitted a written

submission during hearing.
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7.1 In the written submission dated 16.02.2023, the appellant have

reiterated the submissions made by them in the appeal memorandum.

8. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the additional written submissions,. the submissions

made during the personal hearing and the materials available on records. The

dispute involved in the present appeal relates to the confirmation of demand

for service tax amounting to Rs. 2,03,150/- along with interest and penalties.

The demand pertains to the period F.Y. 2014-15.

9. Before dealing with the merits ofthe case, I proceed to take up the matter

() of condonation of delay in filing the appeal by the appellant. It is observed from

the records that the present appeal was filed by the appellant on 27.09.2022

against the impugned order dated 01.07.2022, which the appellant claimed to

have received on 05.07.2022. It is also observed that the preamble to the

impugned order states that the appeal is to be filed within three months from

the date of its communication. From the materials available on record, it is

observed that the appellant is not registered with the Service Tax department.

9.1 It is observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions ofSection 85 of the Finance Act, 1994.

0 The relevant part of the said section is reproduced below :

"(3A) An appeal shall be presented within two months from the date of receipt
of the decision or order of such adjudicating authority, made on and after the
Finance Bill, 2012 received the assent of the President, relating to service tax,
interest or penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from presenting
the appeal within the aforesaid period of two months, allow it to be presented
within a further period of one month."

9.2 In the instant case, the impugned order is dated 01.07.2022 and the

appellant have received it on 05.07.2022. Therefore, the period of two months

for filing the appeal before the Commissioner (Appeals) ended on 05.09.2022.

The further period of one month, which the Commissioner (Appeals) is

empowered to allow for filing appeal, ends on 05.10.2022.
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9.3 In terms of Section 85 of the Finance Act, 1994, an appeal before the

Commissioner (Appeals) is to be filed within a period of two months from the

receipt of the order being appealed. Further, the proviso to Section 85 (3A) of

the Finance Act, 1994 allows the Commissioner (Appeals) to condone delay and

allow a further period of one month, beyond the two month allowed for filing

of appeal in terms of Section 85 (3A) of the Finance Act, 1994.

9.4 The appellant was required to file the appeal on or before 05.09.2022 i.e.

two months computed from 05.07.2022. Further, the condonable period of one

month, in terms of Section 85 (3A) of the Finance Act, 1994 ends on 05.10.2022.

The present appeal filed on 27.09.2022, is, therefore, within the condonable

period. Keeping in view the fact that the appellant is not registered with

service tax department and the fact that the preamble to the impugned order

states that the appeal is to be filed within three months, I am of the considered

view that the appellant have shown sufficient cause for condonation of delay

in filing appeal. Accordingly, the delay of 22 days in filing the appeal by the

appellant is condoned.

0

10. It is observed that the demand of service tax was raised against the

appellant on the basis of the data received from Income Tax department. It is

stated in the SCN that the nature of the activities carried out by the appellant

as a service provider appears to be covered under the definition of service and

appears to be not covered under the Negative List of services as per Section O
66D of the Finance Act, 1994. However, nowhere in the SCN it is specified as

to what service is provided by the appellant, which is liable to service tax under

the. Finance Act, 1994. No cogent reason or justification is forthcoming for

raising the demand against the appellant. It is also not specified as to under

which category of service, the non payment of service tax is alleged against the

appellant. The demand of service tax has been raised merely on the basis of

the data received from the Income Tax. However, the data received from the

Income Tax department cannot form the sole ground for raising ofdemand of
service tax.

10.1. I find in pertinent to refer to Instruction dated 26.10.2021 issued by the
CBIC, wherein it was directed that :
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"It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable
value in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already. been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation of facts and submission of the noticee."

10.2 However, in the instant case, I find that no such exercise, as instructed

by the Board has been undertaken, and the SCN has been issued only on the

basis of the data received from the Income Tax department. Therefore, on this

O very ground the demand raised vide the impugned SCN is liable to be dropped.

11. Coming to the merits of the case, it is observed that the appellant have

claimed exemption from payment of service tax on the grounds that they had

provided Works Contract Service to individual, which is exempted in terms of

Entry No. 13 (bb) of Notification No. 25/2012-ST dated 20.06.2012. However,

except for an Affidavit cum Declaration dated 26.09.2022 of Shri Bharatbhai

Hansrajbhai Mori, the appellant have not submitted any other document in

support of their contention regarding providing construction services to an

individual.

0
11.1 It is further observed that in the impugned order there is no mention of

any defense reply filed by the appellant and it has been mentioned at Para 12

ofthe impugned order that the appellant have not submitted any defense reply.

The adjudicating authority has recorded at Para 12 of the impugned order that

the appellant was called for personal hearing on 19/20.04.2022, 11/12.05.2022

and 26/27.05.2022 but the appellant did not turn up for the hearing.

Thereafter, the case was adjudicated exparte by the adjudicating authority.

11.2 In terms of Section 33A (1) of the Central Excise Act, 1944, the

adjudicating authority shall give an opportunity of being heard. In terms of

subsection (2) ofSection 33A, the adjudicating authority may adjourn the case,

i fficient cause is shown. In terms of the proviso to Section 334 (2), noau.eeon

ment shall be granted more than three times. I find that three

$zt •r .ments as contemplated in Section 83A of the Central Excise Act, 1944

%.Z
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were not been granted to the appellant. It is pertinent to refer to the judgment

of the Hon 'ble High Court of Gujarat in the case of Regent Overseas Pvt. Ltd.

Vs. UOI - 2017 6) GTL 15 (Guj) wherein it was held that:

"12. Another aspect of the matter is that by the notice for
personal hearing three dates have been fixed and absence of the
petitioners on those three dates appears to have been considered as
grant of three adjournments as contemplated under the proviso to
sub-section (2) of Section 33A of the Act. In this regard it may be
noted that sub-section (2) of Section 33A of the Act provides for
grarit of not more than three adjournments, which would envisage
four dates of personal hearing and not three dates, as mentioned in
the notice for personal hearing. Therefore, even if by virtue of the
dates stated in the notice for personal hearing it were assumed that
adjournments were granted, it would amount to grant of two
adjournments and not three adjournments, as grant of three
adjournments would mean, in all four dates of personal hearing."

12. In view of the above and also considering the fact that the adjudicating

authority did not have the opportunity of considering the submissions made by

the appellant, in the appeal memorandum, while adjudicating the case, I am

of the considered view that the matter is required to be remanded back to the

adjudicating authority. The appellant is directed to file their written

submissions along with copies of relevant documents before the adjudicating,

within 15 days of the receipt of this order. The adjudicating authority shall

considering the written submissions of the appellant, decide the matter afresh

by following the principles ofnatural justice. The adjudicating authority is also

directed to consider all the issues raised by the appellant in their written

submissions and pass a speaking order covering all issues. In view thereof, the

impugned order is set aside and the appeal filed by the appellant is allowed by

way of remand.

13. 3flaaaf traf#tn&sfta fqzru 3qlaahfa star2
The appeal filed by the appellant stands disposed of in above terms.

0

0

Attes~d:

(N.S~ayanan. Iyer)
Assistant Commissioner In situ),
CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST

.. 20 ol,>22..
( Akhilesh Kumat )

Commissioner (Appeals)
Date: 20.04.2023
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